











Value Added Tax (VAT)
Highlights

VAT is payable on:

* supplies of goods and services
* importation of goods

* importation of certain services

Registration

Vendor registration is:

* Compulsory for businesses with taxable turnover of more than R300 000 per annum. It
is proposed that this threshold be increased to R1 million with effect from 1 March 2009.
No legislation has however been passed to this effect.

* Voluntary for other businesses where taxable turnover is between R20 000 and R300 000.

Calculation of tax

Registered vendors:

* Charge VAT ‘output tax’ on supplies made by them.

*  May claim VAT paid ‘input tax’ on supplies made to them.

The excess of output tax over input tax is paid to SARS.

Prohibited input tax

No input tax may be claimed on:

* Motor cars

* Entertainment

* Social or recreational club subscriptions

Supplies

Supplies fall into two categories:
* Taxable supplies

* Exempt supplies

Taxable supplies

Taxable supplies also fall into two categories:
* Standard rated supplies

*  Zero rated supplies

Fiscal Handbook Other taxes 131



Standard rate
Standard rated supplies are taxed at the rate of 14%.

Zero-rate
Zero-rated goods and setvices are subject to VAT, but at the rate of zero percent. Vendors
who make zero rated supplies may recover related input tax unless it is specifically prohibited.

Zero-rated supplies include:

* exports

* goods let for use outside South Africa;

* going concern sales;

* international passenger and goods transport;

* services relating to foreign land;

* processing and repairing imported goods which are to be re-exported;

* services rendered physically outside South Africa;

¢ certain services rendered to non-residents;

* the sale of maize meal, bread, milk, fresh fruit and vegetables, rice, vegetable oil, eggs,
legumes and certain other specified basic foodstuffs;

* certain gold coins, including Kruger Rands;

* gold supplied to the SA Reserve Bank, SA Mint or to any registered bank.

Method of payment

There are two bases of calculating VAT, i.e. the invoice basis or payments basis. The

payments basis is only permissible if:

* the vendor is a public authority, water board, regional electricity distributor, municipal
entity, municipality or association not for gain (as defined);

* the vendor is a natural person whose taxable turnover do not exceed R2.5 million per
annum.

Invoice basis

Output tax is due in the tax period in which an invoice is issued, itrespective of whether or
not payment has been received. Input tax may be claimed only once an invoice is received
from the supplier. Input tax may be claimed for a period of up to 5 years from the period in
which the vendor was fitst entitled to claim the amount. It must however be noted that if you
receive any payment (except a deposit) before you issue an invoice, the full output tax on the
supply is due in the tax period in which the payment is received.
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Payments basis

Output tax is due as and when payments are received. Likewise, input tax may be claimed
as payments are made towards expenses to the extent that tax invoices are held at the time
the return is submitted. However, notwithstanding the fact that a person is registered on
the payments basis, a single supply (excluding fixed property) exceeding R100 000 must be
accounted for on the invoice basis. Furthermore, should a supply be made to a connected
party who is not entitled to an input tax deduction for no consideration or a consideration
less than the open market value, the supply will be deemed to be made at the open market
value.

Change of accounting basis

A person may apply in writing to SARS to change from one accounting basis to the other.
Such change normally results in an output tax or input tax adjustment to be made, depending
on certain circumstances surrounding a person’s debtors and creditors. A list of debtors

and creditors as at the date of change is therefore necessary in order to account for the
adjustment.

Exemptions

Exempt goods and services are not subject to VAT, and vendors who supply them may not
claim any related input tax. Exempt supplies include:

* financial services (as defined), unless it is zero rated;

* supply of residential accommodation;

* supply of foreign land;

* sales by an association not for gain of donated goods and services;

¢ educational services;

* local passenger transport by road or rail;

e trade union membership fees;

* service of caring for children by a créche or after-school care centre.
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Categories of taxpayer

Category Description

A

Vendors whose tax periods are periods of two months ending on the last day of the months of
January, March, May, July, September and November of the calendar year.

Vendors whose tax periods are periods of two months ending on the last day of the months of
February, April, June, August, October and December of the calendar year.

Vendors whose tax periods are periods of one month ending on the last day of each of the
12 months of the calendar year, because annual turnover exceeds R30 million.

Vendors whose tax periods are periods of six months ending on the last day of February and
August of the calendar year or, where any vendor falling within this category makes written
application therefore, on the last day of such other months as the Commissioner may approve.

Vendors whose tax periods are periods of 12 months ending on the last day of their ‘year of
assessment’ as defined in Section 1 of the Income Tax Act or where any vendor falling within this
category makes written application therefore, on the last day of such other month as the
Commissioner may approve.

Vendors whose tax periods are periods of four months ending on the last day of June, October
and February of the calendar year.

* Vendors falling within categories A and B must furnish returns every second month,
category C vendors furnish their returns monthly while category D vendors furnish
returns every six months.

* In circumstances whete a particular company in a group provides intra-group services to

other companies that are registered for VAT, e.g. management or administration services,

or the letting of property, and such consideration is the sole income of the company, then

the company may register under category E.
Category E allows for a tax period of 12 months ending on the last day of the tax year.
It could end on any other date if written approval is obtained from SARS.

134

In order to qualify under category E, the following requirements must be met:

the vendor must be a company or trust.

its enterprise must consist solely of one or more of the activities of letting of
property, renting of movable goods or administration or management services, and
these activities must be for companies which are connected persons in relation to
the vendor.

the recipients of the supplies must all be registered vendors and entitled to full
input tax deductions, i.e. not be partially exempt.
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- the tax invoices must be issued only once per year and the payments for the
supplies must, by agreement between the parties, only become due once a year at
the end of the tax year.

- the vendor must apply in writing to SARS to be placed in category E, and approval
must be obtained.

* The vendor may be re-categorised back into category A, B, C, or D if it applies therefore,
or SARS is satisfied that it should be changed by reason of a change in circumstances or
being placed in category E results in financial loss (including loss of interest) to the State.

e Category I was introduced to accommodate small businesses and allows them to submit
only three VAT returns per annum.

In order to qualify for category F, the following requirements must be met:

- The value of taxable supplies of the vendor must, in the prior period of 12 months
ending on the last day of any month, not exceed R1,5 million.

- The vendor must apply in writing to SARS to be placed in category F, and
approval must be obtained.

End of tax period

A tax period normally ends on the last day of the month but the vendor may choose to end
it on any other fixed day approved by SARS. The tax period can end ten days before or after
the end of the month in question. Thus the vendor can choose to end the tax period on a
specific date, e.g. the 25th of the month or a specific day, e.g. the last Friday of the month.
Once the day is approved, it can only be changed with the approval of SARS.

Sale of business as a going concern

Persons wishing to buy or sell a business as a going concern must bear VAT Practice Note
14 in mind. In addition to the requirement that the business has to be sold as a going
concern, both the seller and buyer must be VAT registered and the sale agreement must
provide that the business is disposed of as a going concern, that VAT is payable at the

zero rate and that the business will be an income-earning activity at the date of transfer. In
addition, all the assets necessary to carry on the enterprise must be transferred from the seller
to the purchaser.
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Submission of VAT returns

The VAT return and payment must be submitted by no later than the 25" day of the month
following the end of the tax period. For example, if a tax period ends on 30 April, the VAT
return must be submitted by 25 May. If the 25™ falls on a Saturday, Sunday or public holiday,
the VAT return must be submitted on the prior business day. If the VAT return is submitted
and payment made by electronic filing (e-filing), the return may be submitted and the payment
may be made on the last business day of the month following the end of the tax period.

Interest and penalties on late payment of VAT

Penalties and interest charged to vendors; interest for late refunds;

* A penalty of 10% will be imposed if VAT is paid after the due date.

* Interest is imposed at the prescribed rate with effect from the first day of the month
following the month in which the payment became due.

Where the taxpayer pays interest Where SARS pays interest or
to SARS on an under or late on a late refund of VAT
payment of VAT

Effective date Rate per month Rate per month

01/12/98 1.6% 19.0%

01/05/99 1.3% 16.0%

01/09/99 1.2% 14.5%

01/03/00 1.1% 13.0%

01/10/02 1.3% 15.5%

01/04/03 * 16.5%

01/07/03 * 15.0%

01/09/03 * 14.0%

01/10/03 * 13.0%

01/12/03 * 11.5%

01/11/04 * 10.5%

* With effect from 1 April 2003 the interest payable to SARS on late payment or underpayment of VAT by the
taxpayer is identical to the interest rate in respect of outstanding income tax, as set outin 2-16

Interest paid to vendors

If a VAT refund is not effected within 21 business days of the return being rendered, interest
at 14% (with effect from 1 November 2008) is payable to the vendor. The vendor must
however apply for the interest to be paid to him.
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Additional tax
SARS may levy additional tax of up to 200% in those cases where a vendor has not complied
with its obligations. Criminal prosecution can also be instituted.

VAT on fringe benefits

Fringe benefits that will generally be subject to VAT are the following:

* Assets acquired by an employee directly or indirectly from his employer, either for a nil
consideration or for a consideration below market value.

¢ The right of use of any asset or of any service made available by the employer to the
employee for private or domestic purposes, either free of charge or for a nominal
consideration.

Specific valuation rules apply when the right of use applies to a company car:

*  When the company car is a passenger vehicle (including a station wagon, minibus and
double-cab light delivery vehicle) and the vendor was denied an input tax deduction on its
acquisition, the value of the benefit is calculated according to the following formula:

* - 0,3% x the determined value of the vehicle (for fringe benefits tax purposes) for the
month or part of the month.

Example:
if a car cost R100 000 (excluding VAT) the VAT payable each month is:
R100000x 0,3% x 14 = R36,84

114

* If the company car does not constitute a motor car as defined, e.g. a pick-up truck, the
formula to be applied changes to:
+  0,6% x the determined value of the vehicle for each month or part of the month.

The following fringe benefits escape VAT:

* The supply of either exempt or zero rated goods and services, e.g. low interest loans,
residential accommodation, international air tickets, or the payment of employee debts.

* Any cash allowances, for example, a motor car allowance.

* The supply of entertainment to employees, e.g. meals.

* Any benefits granted by the employer in the course of making exempt supplies.

* Supplies of goods where an input tax deduction was denied for the employer on acquisition
- for example, where a company car is sold to an employee at less than market value, no
VAT liability arises since the employer was denied an input tax credit on its acquisition.
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Withholding taxes: non-residents

Entertainers and sports persons

Withholding tax is applicable to payments made to any non-resident who performs
entertainment or takes part in any sport in South Africa. The tax is 15% of any amount
received by or accrued to such person. If tax is not withheld, the non-resident person must
pay the tax within 30 days of the date of receipt or accrual. If the resident fails to withhold
tax and pay it to SARS, the resident becomes personally liable for the tax. A resident who
is liable to pay any such amount to the non-resident, shall be liable to withhold this amount
from the non-resident’s payment, which must be paid over to SARS before the end of the
month following the month during which such withholding was made. If the payment is
dominated in foreign currency, the amount must be translated to South African currency at
the spot rate on the date that it is withheld.

Payments to non-residents for the disposal of immovable property

A new section came into effect on 1 September 2007 which provides for a withholding tax

of between 5% and 10% on amounts paid to non-resident sellers of immovable property
situated in South Africa. The withholding tax is only applicable to a non-resident’s disposal of
immovable property and interests in immovable property.

Where a purchaser acquires immovable property from any person who is not a resident of
South Africa, the purchaser must withhold from the amount due to the non-resident seller,
an amount equal to 5% of the amount due where the seller is a natural person, 7,5% of the
amount due where the seller is a company and 10% of the amount due in the case of a trust.
The withholding tax is an advance payment in respect of the tax ultimately payable by the
non-resident seller when it submits its tax return to SARS. The purchaser is required to pay
the amount due within 14 days after the date on which the amount was withheld from the
consideration due to the seller. In the event that the purchaser is not a resident of South
Africa, the time period for payment is extended to a period of 28 days. If the amount is
withheld from a consideration payable in a foreign currency, the amount so withheld must
be converted into rands on the date that the amount is paid to the Commissioner. The
purchaser must submit a declaration in the form prescribed by the Commissioner together
with the payment of the tax due. In the event that a purchaser of immovable property knows
or should reasonably have known that the seller of the property was not a resident and failed
to withhold tax due under the section, the purchaser will be personally liable for the payment
of the amount which should have been withheld. If the amount of withholding tax due is
not paid within the time limit, the purchaser will be liable for interest at the prescribed rate.
Interest will be payable on any amount outstanding, starting from the day following the last
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date of payment to the date that the amount is received by the Commissioner. In addition,
the purchaser will be liable to pay a penalty equal to 10% of the amount of withholding tax
that should have been paid.

The section introduces an onerous responsibility on estate agents and conveyancers entitled
to any remuneration in respect of their services in connection with the disposal of the
immovable property by the non-resident seller. The estate agent and the conveyancer are
each legally obliged to inform the purchaser in writing of the fact that the seller is not a
resident for tax purposes and that the withholding tax provisions apply. If they know,

or ought reasonably to have known, that the seller is not a resident for tax purposes, the
estate agent or conveyancer will be jointly liable for the payment of the amount which

the purchaser is required to withhold, except that their liability is limited to the amount of
remuneration or other payment receivable in respect of their services.

The withholding tax provisions are only applicable where the value of the property exceeds
R2 million.

Interest and dividends

There is no withholding tax on interest or dividends. Non-residents (including an emigrant)
not carrying on business in South Africa are completely exempt from tax on South African
sourced interest.

In the case of a company, it must not have carried on a business through a permanent
establishment in South Africa.

Additionally, a natural person must be physically absent from South Africa for at least 183
days in total during the tax year.

Royalties
Withholding tax is applicable to royalty payments made to non-resident individuals and
companies not carrying on business in South Africa.

The table below illustrates the withholding tax rate on royalties, suitably modified where

appropriate, by the various double tax agreements which South Africa has entered into with
certain of its trading pattners.
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Rates of withholding tax on royalties
The withholding tax applies to royalties arising from the use of, or right to use, certain
intellectual property and knowledge in South Africa.

In terms of double taxation agreements with the

following countries Rate Notes
Where there is no double taxation agreement in force 12%

Algeria 10% 1
Australia 10% 1
Austria -

Belarus 5 or 10% 4
Belgium - 2
Botswana 10% 1
Brazil 15 or 10% 9
Bulgaria 5o0r 10% 4
Canada 6 or 10% 3
Croatia 5% 1
Cyprus - 2
Czech Republic 10% 1
Denmark - 2
Egypt 12%

Ethiopia 12%

Finland - 2
France - 5
Germany - 5
Greece 5o0r 7% 1,6
Grenada 12%

Hungary - 2
India 10% 1
Indonesia 10% 1
Iran 10% 1
Ireland 2
Israel - 7
Italy 6% 1
Japan 10% 1
Korea 10% 1
Kuwait 10% 1
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In terms of double taxation agreements with the

following countries: Rate [\ [0] 13
Lesotho 10% 1
Luxembourg 2
Malawi 5
Malaysia 5% 1
Malta 10% 1
Mauritius 2
Namibia 10% 1
Netherlands

New Zealand 10% 1
Norway - 2
Oman 8% 1
Pakistan 10% 1
People’s Republic of China 10 or 7% 10
Poland 10% -
Republic of China (Taiwan) 10% 1
Romania 12%

Russian Federation -

Seychelles 12%

Sierra Leone 12%

Singapore 5% 1
Slovak Republic 10% 1
Swaziland 10% 1
Sweden - 2
Switzerland -

Thailand 12%

Tunisia 10% 1
Turkey 10%

Uganda 10% 1
Ukraine 10% 1
United Kingdom - 5
United States of America 2
Zambia 5
Zimbabwe 5
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Notes:

1. If the recipient is not the beneficial owner the rate is 12%.

2. Exempt only if the recipient is the beneficial owner of the royalties. Otherwise the rate is 12%.

3. The rate is 6% in respect of certain copyright and software royalties, patents and know-how, and is 10% in
all cases.

4. The rate is 5% in respect of royalties paid for the use of, or right of use, industrial, commercial or scientific
equipment or transport vehicles. In all other cases it is 10%.

5. Royalties are exempt from the tax if taxable in the recipient country, otherwise the rate is 12%.

6. The rate is 5% in respect of certain copyrights and in all other cases is 7%. The lower rate is for know-how.
If the recipient is not the beneficial owner in either case the rate is 12%.

7. Exempt from tax if the royalty is taxable in the recipient country, otherwise the rate is 12% on royalties for
cinematograph and television films.

8. South Africa has ratified agreements with Democratic Republic of Congo, Gabon, Mozambique, Portugal,
Rwanda, Saudi Arabia, Sudan and Switzerland. An agreement with the Netherlands has been signed but has
not been ratified. New agreements with Bangladesh, Chile, Cuba, Estonia, Latvia, Lithuania, Madagascar,
Mexico, Morocco, Qatar, Serbia, Singapore, Sri Lanka, Syria, United Arab Emirates and Vietnam are
presently being negotiated.

9. The rate cannot exceed 12% and will be 10% on all royalties other than royalties for the right to use

trademarks.

10. 10% for the use of literacy, art and film; 7% for the use of industrial or commercial equipment.
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Public benefit

organisations

Background
Tax exemption
The exemption provision
What constitutes a PBO?
Foreign organisations
Nature of activities
The requirements contained in Section 30(3) of the Act
Other requirements
Recognition of a group of organisations
Failure to comply with the requirements contained in Section 30 of the Act
Books of account
The trading rules
Trading activities not subject to tax
Permitted trading
Disposal of rent producing properties owned by a PBO
Capital Gains Tax (CGT)
Tax deductibility of donations to PBOs
The deduction of donations to PBOs

Information based on legislation as at 22 July 2008
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Tax benefits are granted to certain non-profit organisations (that address social and
development needs in the country) to assist them in achieving their objectives.

The tax assistance takes the form of preferential tax treatment of the organisations
themselves as well as donor incentives.

The organisations and their donors will only qualify for this treatment if they meet certain
requirements.

A Public Benefit Organisation (PBO) is exempt from income tax. There are
vatious requirements that must be met by an organisation before it qualifies for the exempt
status.

Section 10(1)(cN) of the Income Tax Act No.58 of 1962 (the Act) exempts from income tax,
receipts and accruals of any PBO approved by the Commissioner in terms of Section 30(3) of
the Act. Section 10(1)(cN) of the Act contains detailed rules governing the trading activities
conducted by PBOs which will be dealt with below.

Section 30(3) of the Act prescribes that the Commissioner shall approve a PBO which
complies with various requirements. It is therefore important to establish what constitutes a
PBO for the purposes of Section 30 of the Act.

Section 30(1) of the Act defines a PBO as either a company formed and incorporated under
Section 21 of the Companies Act No.61 of 1973, or a trust or an association of persons that
has been established or incorporated in South Africa.

A Public Benefit Organisation (PBO) includes an agency or branch located in South Africa
of any company, association or trust incorporated, formed or created in accordance with

the laws of any country other than South Africa, that is exempt from tax in that other
country. If the activities of that branch or agency in South Africa terminates its activities, the
constitution of the foreign public benefit organisation must provide that the assets of that
agency or branch must be transferred to any other PBO in South Africa or any department
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of State or administration in the national or provincial local sphere of Government or an
institution exempt from income tax under Section 10(1)(cA)(i) if more than 15 per cent of
the receipts and accruals attributable to the South African branch during the period of three
years preceding the termination are derived from a sources within South Africa.

Thus, when creating a PBO a decision must be made whether to incorporate a company,
register a trust or form an association of persons by way of a constitution.

The Act requires that the PBO conducts its activities in a non-profit manner and with

an altruistic or philanthropic intent. Furthermore, the activities conducted by the PBO
cannot directly or indirectly enhance the economic self-interest of any person acting in a
fiduciary capacity for the PBO or for an employee thereof, except in the form of reasonable
remuneration payable to that fiduciary or employee for services rendered. In addition, at
least 85% of the activities conducted by the PBO, measured either as the cost related to the
activities or the time expended relating thereto must be carried out for the benefit of persons
in the country, unless the Minister having reference to the circumstances of the PBO directs
otherwise. Where the PBO conducts activities both within and outside South Africa, the cost
incurred for the benefit of persons outside the country shall be disregarded to the extent that
donations are received from persons who are not resident in the country.

The definition requires that the PBO conducts its activities for the benefit of or is widely
accessible to the general public at large, including any sector thereof. An organisation created
to provide services or provide for the needs of a family would clearly fall outside of this
requirement in that it does not constitute the carrying on of activities for the benefit of the
general public. Alternatively, the activities conducted by the organisation must be carried out
for the benefit of or be readily accessible to the poor and needy or the organisation must be
funded at least 85% by donations, grants from any organ of state or by foreign grants.

To qualify for recognition as a PBO the organisation must conduct a public benefit activity
which is defined as any activity listed in Part 1 of the Ninth Schedule of the Act comprises
eleven main categories of activities with the particular types of activities listed in each
category.
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The public benefit activities which will qualify for exemption if all the requirements in terms
of the Act are met fall under the following headings:
e welfare and humanitarian;

¢ healthcare;

* land and housing;

* education and development;

* religion, belief or philosophy;

e cultural;

* conservation, environment and animal welfare;

* research and consumer rights;

*  sport;

* providing of funds, assets or other resources;

* support services to other PBO’s;

* hosting certain international events.

The authorities accept that the activities listed in Part 1 of the Ninth Schedule of the Act
may require amendment and thus the Minister can from time to time approve other activities
so long as they are activities of a benevolent nature having regard to the needs, interest and
wellbeing of the general public.

A PBO wishing to secure recognition by the Commissioner: SARS must comply with the
requirements contained in Section 30(3) of the Act which are considered below.

A PBO must comply with any conditions prescribed by the Minister by way of regulation
to ensure that the activities and resources of the PBO are directed in the furtherance of its
object. To date, no regulations have been promulgated under this provision of the Act.

When the PBO applies for exemption it must submit to the Commissioner a copy of its
constitution, will or other written instrument under which it was created. The Act requires
that the PBO must have at least 3 persons, who ate not connected persons in relation to each
other to accept fiduciary responsibility of the PBO.

Furthermore, no single person can directly or indirectly control the decision making powers
of the PBO. The definition of connected person is contained in Section 1 of the Act and is
extremely wide. It is important therefore that the PBO ensures that, for example, where a
family creates a charitable foundation that persons other than members are trustees of the
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trust created failing which this provision will not be complied with.

Furthermore, the PBO must be prohibited from directly or indirectly distributing any of
its funds to any person, otherwise than in the course of undertaking its activities. The PBO
must use its funds solely for the object for which it has been established.

If the PBO is dissolved it must transfer its assets to a similar PBO which has been approved
in terms of Section 30 of the Act or to any other institution, board or body which is exempt
from tax under the provisions of Section 10(1)(cA)(i) of the Act, which has as its sole or
principal object the carrying on of any public benefit activity or to any department of state or
administration in the national, provincial or local sphere of government in South Africa.

In addition, the PBO cannot accept donations which are revocable at the instance of the
donor for reasons other than the material failure to conform to the designated purposes and
conditions of such donation. The donor making funds available to a PBO cannot impose
conditions on the donation made available to the PBO which could result in the donor or
any connected person in relation to such person deriving some direct or indirect benefit from
the donation made.

If the PBO wishes to amend its founding document it must submit a copy of the proposed
amendments to the Commissioner for approval.

The rules governing the investment of funds, dissolution of the PBO, nature of persons
acting for the PBO and amendment of the PBO’s founding document must be set out in the
PBO’s articles, deed or constitution.

A PBO enjoys a privileged position in that it is not subject to tax on the income derived by
it. Thus the PBO must comply with the requirements for exemption on an ongoing basis
and in addition comply with other requirements contained in Section 30(3) of the Act. The
Commissioner must be satisfied that the PBO was not knowingly a party to what can be
described as a tax avoidance arrangement. If so, the Commissioner can review and possibly
revoke the tax exempt status of the PBO.
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Furthermore, the PBO must not pay remuneration which is excessive when reference is
made to what is generally considered fair remuneration in the particular sector and in relation
to the services rendered by the PBO’s office bearers.

In addition, the PBO must comply with such reporting requirements as may be determined
by the Commissioner. The PBO, once approved by the Commissioner, must submit

an annual tax return together with supporting annual financial statements so that the
Commissioner can ensure that the PBO has conducted public benefit activities in the
prescribed manner for the particular year.

In those cases where a PBO provides funds to an association of persons contemplated in
paragraph 10(iii) of Part 1 of the Ninth Schedule of the Act, it must take reasonable steps to
ensure that the funds made available are in fact used for the purposes for which they have
been provided by the PBO.

If a PBO is convicted of an offence under the Non-Profit Organisations Act, No 71 of 1997,
the Director of Non-Profit Organisations can request that the Commissioner withdraws the
PBOs exempt status.

The PBO is not permitted to use its resources directly or indirectly to make funds available to
a political party or to support a political party. This is because registered political parties enjoy
tax exemption under Section 10(1)(cE) of the Act and should not be funded by PBOs.

Under Section 30(3A) of the Act the Commissioner may grant approval in respect of any
group of organisations sharing a common purpose or which carry on any public benefit
activity under the direction of a regulating or co-ordinating body. The Commissioner will, in
such circumstances, prescribe the steps to be taken by the controlling organisation and the
other organisations to ensure that they comply with the provisions of Section 30 of the Act.

If the Commissioner is satisfied that any approved PBO has during any year of assessment
in any material respect or during any year of assessment has on a continuous basis failed to
comply with the provisions of Section 30 of the Act he is entitled to withdraw the approval
of the organisation with effect from the commencement of that year of assessment. This will
be done where cotrective steps are not taken by the PBO within a period specified by the

148 Fiscal Handbook



Commissioner in the notice advising the PBO of the Commissioner’s intention to withdraw
its tax exemption.

Where the Commissioner withdraws the approval of a PBO such organisation shall within
6 months or such longer period as the Commissioner may permit, after the date of such
withdrawal, transfer or take reasonable steps to transfer its remaining assets to any other
PBO which is approved in terms of Section 30 of the Act and is not a connected person in
relation to the PBO.

If the PBO fails to transfer or to take reasonable steps to transfer its remaining assets, an
amount equal to the market value of those assets which have not been transferred, less an
amount equal to the bona fide liabilities of the organisation, shall be deemed to be an amount
of taxable income which accrues to such organisation during the year of assessment duting
which the exemption is withdrawn.

Section 30 of the Act requires that the PBO must retain and preserve its books and records
for a period of 4 years after the date of last entry in any book or where the records are not
kept in book form, be retained and preserved by any person in control of such PBO for a
period of 4 years after completion of the transactions, acts or operations to which they relate.

The trading rules are now included in Section 10(1)(cN) of the Act. The Act now recognises
the concept of partial exemption thereby allowing PBOs to retain, for example, rent
producing properties without jeopardising the tax exempt status of the PBO itself. Section
10(1)(cN) of the Act refers to various categories of trading activity, each of which will be
dealt with below.

If the trading, undertaking or activity is integral and directly related to the sole object of

the PBO and is carried out and conducted on the basis substantially the whole of which is
directed towards the recovery of cost or does not result in unfair competition in relation to
taxable entities, the trading activity will not attract tax. Where, for example, a school charges
school fees for the tuition of students, the income derived therefrom would be exempt under
this category contained in Section 10(1)(cN) (ii) (aa)(A) of the Act.
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Where the PBO conducts the trading activity occasionally and substantially with assistance
on a voluntary basis, the income derived by it will not be subject to tax. An example in

this regard would be the church or synagogue that runs a féte selling items made available

by congregants and the congregants volunteer their services to the organisation without
receiving any payment therefore. Other examples include cake sales or raffle tickets sold by a
PBO where the prizes have been donated to the PBO.

Under Section 10(1)(cN) of the Act the Minister can approve certain activities or
undertakings conducted by the PBO such that the income derived therefrom will also be
exempt from income tax.

In deciding whether to grant the approval available the Minister must refer to the following:

* the scope and benevolent nature of the undertaking or activity;

* the direct connection and inter-relationship of the undertaking or activity with the sole
purpose of the PBO;

* the profitability of the undertaking or activity; and

* the level of economic distortion that may be caused by the tax exempt status of the PBO
carrying out the undertaking or activity.

According to SARS proposed update of Interpretation Note No 24, the Minister has not yet
approved any PBO as falling into this category.

If the PBO owns, for example, a hall, which is let out occasionally to the public and such
renting out does not constitute the use of substantially the whole of the property, the rental
will not be subject to tax. This is because substantially the whole of the hall is being used
to conduct the public benefit activities conducted by the PBO. Where, however, the rental
income comprises more than 15% of the use of the building, the rental will be liable to tax.
In terms of the draft interpretation note ‘substantially the whole’ is defined to be not less
than 85%.

Under Section 30 of the Act, the PBO can invest its surplus funds in various investments.
The income derived from those investments will generally be exempt from tax because

the investment of surplus funds is not regarded as carrying on a business or trade. Section
10(1)(cN) of the Act recognises that income derived otherwise than from any business
undertaking or trading activity will not be subject to income tax. Thus, the interest received
on bank deposits or foreign dividends on unit trusts held by a PBO and related investment
income will not be taxed in accordance with the provisions contained in the section.
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Under Section 10(1)(cN) of the Act where the income derived from trading does not exceed
the greater of 10% of the total receipts and accruals of the PBO during the relevant year of
assessment or R100 000, the trading income so derived will be exempt from income tax.

It must be noted that if the PBO is a beneficiary of a trust, and the trust has itself conducted
a trade and distributes that income to the PBO, that income retains its nature and will be
treated as trading income in the hands of the PBO. Thus, if the total trading income derived
by the PBO itself as well as distributions from a trading trust exceed the threshold mentioned
above, the PBO will be subject to tax at the rate of 28%, on the trading income derived by it.

In deciding whether the PBO has exceeded the permitted trading income threshold it is
necessary to determine the gross receipts derived by the PBO. Thus, the donations received
by the PBO, interest, bequests and trading income from letting out property, or occasional
income from book sales or fétes need to be determined. If the non-qualifying trading income
exceeds 10% of these gross receipts, the excess over the 10% threshold will attract tax at a
flat rate of 28%.

Prior to the amendment introduced allowing for a PBO to be partially exempt from income
tax, the PBO would have been obliged to dispose of any rent producing property or similar
assets owned by it to a new taxpaying entity. The amendments introduced to Section 10(1)
(cN) of the Act no longer compel a PBO to dispose of, for example, rent producing property
to a new taxpaying entity. A PBO can therefore retain the rent producing property and pay
income tax on the rent received without jeopardising its exemption on other non-trading
income.

If a PBO disposes of an asset which is not being used substantially in the carrying on of a
public benefit activity that disposal will result in CGT becoming payable. Where, however,
the PBO disposes of assets used directly in the carrying on of its public benefit activities, any
proceeds received therefrom will not attract CGT. Where a PBO disposes of listed shares
and unit trusts, CGT is no longer payable on the proceeds received therefrom.
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Thus, assets not used for any business or trading undertaking will be fully exempt from CGT.
Clearly, where a PBO owns assets used for business or trading purposes, the capital gains
realised therefrom are subject to CGT at an effective rate of 14%. The PBO must value all
of it’s assets at the date it becomes a partly taxable entity i.e. the first day of the first year of
assessment commencing on or after 1 April 2007.

The second form of ‘tax assistance’ granted to PBOs allows a deduction to a donor of funds
to certain qualifying PBOs. A deduction is granted to persons donating funds to an approved
PBO or to certain organisations conducting, inter alia, scientific, technical or industrial
research. A deduction is only granted if, in addition, the entity carries on an approved public
benefit activity.

These activities are listed in Part II of the Ninth Schedule of the Income Tax Act with the
main categories being:

¢ welfare and humanitarian;

* healthcare;

* cducation and development;

* conservation, environment and animal welfare;

¢ land and housing.

PBOs providing funds to another PBO catrying on one of the above-mentioned activities
will also be entitled to issue receipts for donations to them on condition that at least 75% is
paid out within a specified petiod.

Donations to South African branches of foreign PBO’s do not qualify for a deduction under
the rules governing donations to PBOs.

In addition to the income tax exemption, exemption is also granted to PBOs in respect of
Capital Gains Tax, Skills Development Levy, Stamp Duty, Transfer Duty, Estate Duty and
Donations Tax.

The deduction of donations to PBOs

Deductions in respect of donations to qualifying PBOs are limited to 10% of the taxable
income of all taxpayers.
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Highlights

In terms of the Exchange Control Regulations and Orders and Rules 1961, no South African
company or resident may acquire foreign assets or incur foreign liabilities without exchange
control approval. Certain blanket approvals have, however, been given.

The controls are administered by the South African Reserve Bank through its agents, i.e.
authorised dealers in foreign exchange (with a foreign exchange licence). It must be borne in
mind that all exchange control rulings are subject to change without notice.

Common monetary area

South Africa, Namibia and the Kingdoms of Swaziland and Lesotho constitute a single
monetary area known as the Common Monetary Area (CMA). There are no exchange
control restrictions between these countries and similar exchange control measures are
applied by each country in respect of all countries outside the CMA.

Exports

The proceeds from exports, must be remitted to South Africa. Foreign currency earnings
may be retained for up to 180 days from date of shipment. However, authorised dealers
may allow extended credit terms of up to twelve months if conditions in a particular market
warrant such terms. Exporters of capital goods, on application to The Exchange Control,
may be allowed to extend credit terms in excess of twelve months.

Income earned abroad by natural persons (other than income from export of merchandise)
may, however, be retained abroad. Where a company engages in both imports and exports
it may maintain the foreign currency received in a customer foreign currency (CFC) account
with its South African bank for the purpose of funding imports. The amounts deposited
must be so used within 180 days of date of shipment. It may also offset import payments
against export proceeds within the 180 day period.

Forward cover

Authorised dealers in foreign exchange may, against the production of suitable documentary
evidence, provide forward cover to South African residents in respect of fixed and
ascertained foreign exchange commitments covering the movement of goods. In respect

of the cost of imports and allied charges the maximum period is usually twelve months,
although cover for any period might be obtainable in the foreign exchange market.
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Imports

The general rule regarding outward payments, under Exchange Control Regulation 2, is
that authorised dealers may sell foreign currency only for permissible purposes and on
such conditions that National Treasury may determine. Anyone purchasing exchange from
authorised dealers must state accurately the purpose for which the foreign currency is
required and supply any other additional information which may be requested from them.

Authorised dealers may, without referring to the Exchange Control, provide foreign
exchange to their customers for goods received in South Africa, except for advance payments
for imports and for the importation of gold coins. Before an authorised dealer can effect any
foreign exchange payments, he must be in possession of the documentation required, which
includes commercial invoices issued by the supplier and the relevant transport documents.

Investing abroad

Companies

In order to reduce the red-tape for small to medium sized businesses, the previous
application process for the approval of foreign direct investment has been removed for
transactions below R50 million per applicant per year. These applications will now be
adjudicated by authorised dealers and approval will be granted by them to companies that
meet the minimum criteria, without prior approval from The Exchange Control.

Investments < R50 million per year per applicant

* Available to mandated parastatals and private, public and listed companies.

* Intended for bona fide new outward direct investments into companies, branches and
offices outside the Common Monetary Area.

* The total cost of such new investments must not exceed R50 million per company per
calendar year.

*  Specific documentation and information must be provided to the authorised dealer to
consider the request.

* The criteria that will be strictly applied by the authorised dealer is that at least 10% of the
foreign entity’s voting rights must be obtained and that the proposed investment must be in
the same line of business as that of the applicant company. In addition, parastatals may not use
tax haven countries as a conduit for outward foreign direct investment elsewhere in the world.

*  Once approved, there are ongoing reporting requirements and limitations and rules
dealing with the disposal, expansion, change in business, funding and repatriation of
profits of that company.
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Investments > R50 million per year per applicant

Investments by mandated parastatals and companies which exceed R50 million per year
require the prior approval of the Exchange Control. At least 10% of the foreign target
entity’s voting rights must be obtained and the proposed investment must also be in the
same line of business as that of the applicant company.

The application to the Exchange Control should, amongst others, include:

* abusiness plan;

 full details of the longer term monetary benefit to be derived by the Republic on a
continuous basis, substantiated by cash flow forecasts. The benefits could include the
promotion of exports, the ability to render services better and the safeguarding of
domestic interests. Benefits would however exclude dividend flows;

* a pro-forma balance sheet showing the position before and after the investment from the
Republic;

* the percentage equity and voting rights to be acquired;

¢ the names and domiciles of the shareholders;

* the financial structure of the entity to be acquired or established (ie. share capital, loan
funding, etc.);

* the manner in which the funds required will be employed; and

* where applicable, an estimate of the annual running expenses of the offshore entity.

Once the Reserve Bank is satisfied as to the merits of the application, an approval will be
given for the export of capital in the foreign currency required. The Exchange Control
Department resetves the right to stagger capital outflows relating to very large foreign
investments in order to manage any potential impact on the foreign exchange market.

If approval is granted:

* Annual financial statements must be submitted each year to the Exchange Control.

* Annual profits must be repatriated as dividends, though exemption is granted where
retained profits are used for expansion purposes within the same line of business.

It is important to note that South African owned Intellectual Property may not be transferred

by way of a sale, assignment or cession and/or the waiver of rights in favour of non-tesidents
in whatever form, directly or indirectly, without the prior approval of the Exchange Control.
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Individuals

Natural persons who are over the age of 18 and who have obtained a tax clearance from
SARS may invest up to R2 000 000 abroad. This investment may be in any form (and could
include holding cash in a foreign currency account with a local bank).

Private individuals may invest in inward listed instruments on the JSE or BESA without
restriction.

Additionally, the Exchange Control is prepared to consider applications to invest in fixed
property, e.g. holiday homes and farms, in SADC member countries.

Institutional investors

The exchange control limit on foreign portfolio investment by institutional investors is
applied to the institution’s total retail assets. These are assets received from individuals,
companies, trusts, or through an intermediary such as a linked investment service provider
or an investment manager not registered as an institutional investor with The Exchange
Control. The foreign exposure limit in the case of retirement funds and underwritten policy
business of long term insurers is 20% of retail assets. In the case of collective investment
scheme management companies and investment managers registered as institutional investors
for exchange control purposes and the investment linked business of long-term insurers,
the limitation is 30% of total retail assets under management. In this context, foreign assets
are the sum of foreign-currency denominated assets and Rand-denominated foreign assets
acquired through investment with another domestic institution. Institutions need to apply

a ‘look-through’ basis in calculating their foreign asset holdings. There are also specific
procedural and reporting requirements.

Institutional investors are able to invest an additional 5% of their retail assets by acquiring
foreign currency denominated portfolio assets in Africa via foreign currency transfers from
South Affica or by acquiring inward listed securities on the JSE or BESA.

Listed companies

In the case of listed companies, before the JSE Limited will grant its approval, Exchange
Control authority is required for:

* the listing of a South African registered company on the JSE;

* rights issues by listed companies;

* the acquisition by non-residents of a ‘cash shell’;

* the acquisition from or disposal to a non-resident of assets by a listed company;
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* restructures, mergers and changes in control where non-residents are involved;

* the de-listing of a JSE listed company;

* the declaration of a dividend in specie or special dividend for any purposes;

* the listing on a foreign exchange by a JSE listed company (there are special rules where it
is desired to have the primary listing abroad);

* the listing on the JSE by a foreign company;

* the elimination of ‘odd lot’ minority sharecholders through the mechanism of
consolidations and/or sub-divisions of share capital;

* capitalisation issues;

* ‘backdoor’ listings (i.e. reverse takeovers); and

* the issue of shares for cash.

The JSE has also been requested to advise the Exchange Control authorities about all other
transactions not specifically mentioned above that may have an effect on emigrant investors
or have cross-border cash flow implications.

Measures applicable to equity inward listings on the JSE Limited
Foreign companies are allowed to list their securities on the Bond Exchange South Africa
and the JSE Limited.

Institutional investors may invest an additional five percent of their total retail assets in
African inward listed investments. South African corporates, banks, trusts, partnerships and
private individuals may invest in inward listed investments without restriction.

A company will be regarded as ‘African’ if it is domiciled in Africa or its activities are
geographically located in Africa, or it is domiciled outside of Africa but the majority of
activities are geographically located in Africa. African based activities are generally regarded
as employment of assets and/or capital in countries which are part of the African Union.
The Exchange Control Circular provides that the inward listing of a foreign company should
only be included in the JSE’s indices if it is an African company. Any foreign entity wishing
to list on the JSE requires prior Exchange Control approval. Any authorised dealer wishing
to facilitate such must obtain Exchange Control approval and comply with the specific
Exchange Control reporting requirements.
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The following types of debt, equity and derivative instruments may be listed:
* single stock futures on existing inward listed investments;

e futures and options on foreign exchange-traded funds listed on the JSE;
* futures and options on foreign assets which are not listed locally; and

* currency derivatives.

The listing and trading in any of the above mentioned derivative instruments will be subject
to the following conditions:

* for every buyer there should be a seller;

* the loss for one party is paid as the profit of the counterparty;

* no hedging should take place; and

* all settlements should take place locally in Rand.

Foreign companies are allowed to use their shares as acquisition currency. Where a foreign
company raises capital through an initial public offering this company should open an
designated account with the JSE for receiving and recording the capital raised. The capital
should be deployed as soon as possible and not later than one month after being recorded

in the designated account. Failure to do so will require that capital be transferred to a similar
account to ensure compliance with the Exchange Control reporting requirements. Full
reasons for the delay must be furnished to Exchange Control, as well as the expected date of
deployment of such capital.

All instruments and equity issues may only be denominated in Rand.

Non-residents and investment

Non-residents are not subject to exchange control (though South African subsidiaries and
branches of foreign companies are treated as residents). Consequently a non-resident may
freely invest and disinvest without restriction. Foreign investment via loans requires Resetve

Bank approval as to its terms (interest rate, repayment terms, security, etc.).

All income is freely remittable abroad.
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South African companies with foreign ownership or control

An ‘affected company’ is one where:

*  75% or more of a South African company’s capital, assets or earnings may be utilised to
pay, or to benefit in any way, a non-resident; or

* 75% or more of the voting or non-voting securities are held or controlled, directly or
indirectly by non-residents.

Local borrowings of affected companies are restricted. The restriction commences
immediately when foreign ownership or control becomes 75% and the restriction increases
as the foreign ownership increases to 100%.

Local borrowings by non-resident controlled companies are restricted to ensure adequate
capitalisation from abroad and to prevent excessive gearing. Non-resident wholly-owned
companies may borrow up to 300% of their total shareholders’ funds/investment, as
specified below. This total is sometimes referred to as the company’s ‘borrowing base’.

To encourage local participation in enterprises, the basic 100% is increased depending on the
percentage of local shareholding. The equivalent of the percentage of shareholders’ funds
that may be borrowed locally is calculated in terms of the following formula:

. o

300% + [ % South A.frlcan. interest ] x 100%
% Non-resident interest

Thus a 20% local equity interest will increase maximum local borrowings to 325% of the

borrowing base.

The aforementioned ratio does not apply to emigrants, the acquisition of residential
properties by non-residents or affected persons, and any other financial transactions, such as
portfolio investments by non-residents, securities lending, hedging, repurchase agreements,
etc. In these cases the 100 per cent ratio still applies.

Applications may be made for permission to borrow in excess of the above limits and these

will be considered on merit in exceptional instances, but only for short periods, for example,
up to two years.
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Financial assistance / local borrowing
This includes any form of borrowing other than normal trade credit and also includes off
balance sheet financing.

Where the facility exceeds R20 000 the authorised dealer is required to ensure that the local
borrowing falls within the prescribed limits. Borrowings in excess of these limits require
approval of the South African Reserve Bank.

Shareholders’ funds/investment comptises the following:

* paid-up share capital;

* share premium;

e distributable reserves;

* retained earnings;

* sharcholders’ loans and preference share capital;

* hardcore trade credit (with Exchange Control acceptance); and
* deferred tax balances.

Excluded from shareholders’ funds/investment ate reserves resulting from the revaluation of
assets.

Shareholders’ loans are included in shareholders’ funds/investment to the extent that

these are injected in the same proportion as the capital is owned as between residents and
non-residents. Where the non-resident shareholders’ loans are in excess proportion, the
excess will also rank for inclusion as shareholders’ funds. Where, however, the resident
shareholders’ loans are in excess proportion, the excess will not rank as sharecholders’ funds,
but as local borrowings.

Preference shares are normally treated the same way as shareholders’ loans. They are
considered as local borrowings if held by South African residents but not if held by the

overseas shareholders.

The acceptance of loans from non-resident sharcholders, and their subsequent repayment are
still subject to prior South African Reserve Bank approval.
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Dividends

Dividends may be remitted from all net retained earnings but limited, in the case of
emigrants, to dividends out of profits earned after emigration (except if the company is
listed). However, where local borrowing is in existence, the authorised dealer will allow
payment only where it can be shown that the remittance will not result in the company
becoming overborrowed locally in terms of the formula referred to above.

Dividends declared out of profits on the disposal of capital assets are also remittable, except
in the case of emigrants.

For dividends payable to emigrants from non-listed companies, a representation letter by the
company, in a standard format and which must be accompanied by an auditot’s report, must
be submitted in support of the application.

Interest

Interest payments are freely transferable provided the rate is reasonable having regard to
the nature of the loan, cutrent interest rates prevailing in the currency of the loan and past
practice.

Branch profits

There is no restriction on the transfer of taxed profits of local branches of foreign parents
provided such transfers are financed from available cash funds without the need to resort to
excessive local borrowings.

Royalties, licence fees, patent fees, etc.
Agreements for South African companies to pay royalties, licence fees, and patent fees are
subject to prior approval from the Department of Trade and Industry.

In general, sympathetic consideration is given to applications in those cases where the
acquisition of such rights would be in the interest of the further development of the local
industry. Rates vary, up to 4% of the ex-factory selling price for consumer goods, and up to
6% for capital and intermediate goods.

Approval for upfront payments, even if recoupable from future royalties, is usually declined,

as is approval for minimum payments. But approval may be given for upfront payments
where there is immediate benefit, e.g. training,
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Management, administration and technical assistance fees
Payments to non-residents of management, administration and technical assistance fees do
not require the prior approval of the Exchange Control authorities but may be processed by
authorised dealers provided suitable documentation is provided. The fees must not be based
on turnover, income or purchases.

Payments to foreign artists, entertainers, sports persons, etc.
Approval may be given by authorised dealers who must view documentary evidence
supporting the payment and confirm that all tax commitments have been met.

(See ‘Other taxes; Witholding taxes: non-residents’)

Temporary residents, contract workers and immigrants

A great deal of confusion exists regarding the very subtle differences between immigrants
to, and temporary residents of, South Africa for exchange control purposes. Official foreign
representatives and other foreign nationals temporarily resident in the Republic are for
exchange control purposes treated as residents.

It is apparent from the following guide that an understanding of their position, rights and
duties is important to foreign nationals in South Africa, both immigrants and temporary
residents, as actions and omissions can alter their residence status for exchange control
purposes with adverse financial consequences.

It is essential, too, that there be a clear understanding of the difference, both in motive
and circumstance, between temporary residents, contract workers and immigrants from an
exchange control point of view.

Temporary residents
The banking accounts of embassies, consulates and other official foreign representatives
(trade representatives and embassy/consulate staff) must be conducted on a resident basis.

On taking up temporary residence in the Republic foreign nationals are required to provide

an undertaking to the effect that they will not place foreign assets at the disposal of a third
party normally resident in the Republic.
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They will furthermore be required to provide the authorised dealer with an original and valid
permit issued by the Department of Home Affairs substantiating their temporary residence
in the Republic. The income earned on the foreign assets of such foreign nationals is not
required to be transferred to the Republic.

Authorised dealers may permit such foreign nationals:

* to conduct their banking on a resident basis;

* to deal with their foreign assets in any manner;

* to simultaneously conduct resident as well as non-resident banking accounts; and

* to transfer abroad funds accumulated during their stay in South Africa provided the
individuals can substantiate the soutce of such funds and that the value of such funds
is reasonable in relation to their income generating activities in the Republic during the
period.

Contract workers

Definition

* Inan exchange control context, a contract worker is a person normally resident outside
South Aftica who is on secondment to a local firm ot who has been recruited under a
definite pre-existing contract. (He or she may have temporary or permanent residence -
many have the latter. However, the intention is to return to the home country at the end
of the petiod of secondment/contract).

» Should nationals of other countries who come to South Africa under contract/
secondment (i.e. contract workers) terminate the original terms of their employment
without departing from South Africa, they will be classified for exchange control purposes
as immigrants as from the date of their original arrival. (The intention is no longer to
return to the home country at the end of the petiod of secondment/contract). (See
‘Exchange control; Temporary residents, contract workers and immigrants; Immigrants’).

* A contract worker is not allowed to avail himself or herself of the concessions made
available by the authorities to immigrants. (If he or she has decided to immigrate to
South Africa and has complied with the necessary formalities, the situation changes. (See
‘Exchange control; Temporary residents, contract workers and immigrants; Immigrants’).

Howevert, by virtue of the fact that he or she is in effect a non-resident, he ot she may

introduce non-resident funds into South Africa for investment purposes. Such funds may be
repatriated at any time.
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On arrival in South Africa

Contract workers are required to declare to an authorised dealer (e.g. a commercial bank)
whether or not they possess foreign assets and, if so, they must undertake in writing that
they will not place such assets at the disposal of any third party normally resident in South
Africa. They must also declare that they had not previously emigrated from South Africa
and that they have not applied for similar facilities from another authorised dealer.

Local subsidiaries of foreign companies which desire to pay contract workers any portion
of their emoluments abroad must make application to the Exchange Control authorities.

Transfer of funds

Contract workers who are employed as mentioned above may transfer portion of their

earnings abroad, provided they comply with the following three requirements:

+ they provide the declaration and give the undertaking mentioned above if this had not
already been done on their arrival in South Africa;

+ the amount to be remitted must be reasonable in relation to earnings; and;

+ the initial request to the bank to transfer funds must be accompanied by a letter
from the applicant’s employer stating that the applicant is employed on contract or
secondment and providing details of his or her earnings.

If a contract worker wishes to travel abroad other than on business, he or she may utilise

his or her savings to purchase foreign currency for this purpose.

A contract worker who travels abroad on behalf of his or her firm may be granted a travel

allowance in the normal way, subject to the normal conditions pertaining thereto.

On departure

On completion of tours of duty, or on expiry or prior termination of the original
contracts, contract workers may transfer savings accumulated from their earnings in this
country when returning permanently to their home countries. The amount transferred
must be reasonable in relation to earnings.

Immigrants

Definition

An immigrant is a national of another country who comes to South Aftrica with the intention of
residing here permanently, i.e. he or she formally immigrates and takes up permanent residence.

An emigrant who returns to South Africa after five years will be treated on the same basis.
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Concessions on arrival

Immigrants are required to declare to an authorised dealer whether they are in possession
of foreign assets and, if so, give a written undertaking that they will not place such assets
at the disposal of any third party normally resident in South Africa.

To encourage immigration, the authorities permit immigrants to retain their assets abroad,
and deal freely with them and the income. The immigrant must provide proof that he or
she has been granted permanent residence.

Assurance is given that (prospective) immigrants who decide to relinquish South African
residence within five years of arrival may retransfer freely all funds introduced to South
Africa, provided the transfer is not funded by local borrowing facilities.

Transfer of funds

Immigrants may be permitted to transfer cutrent and arrear premiums due on foreign

currency life assurance policies, or make contributions to pension and medical aid fund,

provided that:

+ the commitment was entered into prior to the applicant taking up permanent residence
in South Africa;

+ documentary evidence is produced to an authorised dealer that the amount is due and
payable; and

« the applicant has completed the necessary declarations and undertakings.

Loans taken out by immigrants in their previous country of domicile for the specific

purpose of financing their migration to South Africa, may be repaid from South Africa

provided that no cash resources, from which payment can be made, are available abroad.

Similarly, tax commitments may be settled from South Africa against documentary

evidence, provided no foreign cash resources are available.

An immigrant may be accorded a South African travel allowance if he or she has made

the declaration and given the undertaking referred to above.

Classification as South African residents

After five years residence in South Africa immigrants are, for exchange control purposes,
regarded as permanent residents.
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Transfer of funds out of South Africa

Within 5 years of arriving in South Africa:

e Authorised dealers may permit the transfer of all South African assets, over and above
those introduced from abroad.

* Authorised dealers must be satisfied that immigrant is leaving South Aftrica permanently.

* Authorised dealers must be satisfied that assets being transferred are reasonable in relation
to the growth resulting from such individual’s business or employment activities and that
the amount is market related.

¢ Transfers may not be financed out of local financial assistance.

After 5 years of arrival in South Africa

After 5 years, immigrants will be regarded, on departure, as normal emigrants from South
Affica and will only qualify for the prescribed emigration facilities discussed under the
Emigrants section. This would not apply to immigrants who immigrated to South Africa on
or after 13 March 1995, as they will qualify to re-export all of their own assets which were
previously introduced/imported.

South African residents

South African residents are subject to exchange control restrictions. Subject to certain
exclusions, residents of the Common Monetary Area are not allowed to effect capital
transfers to other countries without prior consent of the Exchange Control authorities. The

domestically held assets of former residents who emigrated from South Africa continue to be
‘blocked’.

Apart from allowances for overseas travel, payment for imports, payments for most foreign
services and limited investment by natural persons, residents are excluded from the foreign
currency market unless they obtain The Exchange Control approval. They may, however,
with The Exchange Control approval, retain foreign inheritances abroad. The income may
also be retained abroad (as may all other income of individuals other than the proceeds of
merchandise exports which must be remitted to South Africa within 30 days of accrual).

Set out below are details of certain common payments which may be made. The monetary

limits are those which may be approved by the authorised dealer. Larger amounts ate possible
if a suitable motivation is made to the South African Resetve Bank.
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Discretionary allowances

Per person per calendar year

Natural persons over the age of 18 receive an annual single allowance of R500,000 per year
without having to obtain a tax clearance certificate. The single allowance is intended to cover
the following discretionary allowances:

*  Monetary gifts and loans

¢ Donations to missionaties

* Maintenance transfers to an applicant’s father, mother, brother or sister

* Travel allowance

The single allowance may not be used to disguise transfers for other purposes for which
foreign exchange would be refused. Once the R500,000 limit has been reached, Exchange
Control will only agtree to additional funds being authorised in extreme circumstances. This
single allowance is not available to resident natural persons who are under the age of 18 -
they may only be accorded a travel allowance of up to R160,000 per year.

The allowance may be taken in any form, i.e. foreign cash, traveller’s cheques or credit cards.
A maximum of R5 000 in cash (South African currency) may also be taken.

Business omnibus travel facility

On receipt of an official letter from the firm / company concerned authorising the proposed
business visits to be undertaken, authotised dealers may approve applications by companies/
firms for omnibus travel facilities up to R2 million per calendar year. This amount is available
for allocation at the discretion of the firm or company.

Alimony and child support payments

Authorised dealers may permit transfers to non-residents for alimony and child support
against the production of a court order. Where the applicant wishes to effect a monthly
payment in excess of the amount stipulated, authorised dealers may transfer up to an amount
of R9,000 per month over and above the amount awarded by the court.
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Study allowances

* Subject to the required documentation, the relative tuition and academic fees for the
academic year can be paid by the authorised dealer directly to the institution concerned.

* The annual single allowance of R160,000 for persons under the age of 18, or R500,000 for
persons over the age of 18, must be also be used for travel expenses during vacation.

* Household and personal effects, including jewelry, but excluding motor vehicles, up to a
value of R200,000 per student may be exported.

* Amounts required in excess of the above must be submitted to Exchange Control.

Wedding, bar mitzvah and bat mitzvah expenses
R50 000 per occasion, provided documentary evidence is presented to the authorised dealer.

Trusts

Testamentary (will) trusts

* Income distributions are remittable if earned from normal activities subsequent to date of
death or date of acquisition of the investment, whichever is the latter.

* Distributions out of capital gains or non-qualifying income are remittable with Exchange
Control approval.

* A beneficiary who is an emigrant must be on record as such with the Reserve Bank.

Inter vivos trusts
Emigrant beneficiaries
* If funded by a third party (South African resident):
« within five years of emigration - income may not be remitted,
+ established and financed more than five years before emigration:

— income earned after date of emigration is remittable if Exchange Control approval
is given (thereafter the authorised dealer may approve the remittance provided the
income has not increased by more than 30% over the previous yeat’s), and

— distributions out of realised capital gains or income prior to emigration are
blocked.

- if established after emigration of the beneficiary, distributions are prohibited.

*  Where distributions are prohibited, Exchange Control will consider treating these
amounts in terms of its policy applicable to inheritances on the death of the founder.
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Own assets

* This section applies to an emigrant who transfers his or her assets to a trust before or,
with Exchange Control approval, after emigration.

* Income is remittable according to the same rules as if the trust had never been
established. (See ‘Exchange control; Emigrants and blocked assets’).

Other non-residents

(i.e. excluding emigrants)

¢ Income derived by a trust established and financed with funds transferred from abroad is
remittable where income is earned after date of acquisition of the underlying investment.
Exchange Control approval is required.

* Realised capital gains or income earned out of pre-acquisition profits is also remittable
with Exchange Control approval.

* No distributions of income or capital may be made in favour of a non-resident out of
trusts established or financed by South African residents with local funds.

Audit report

Before income may be remitted a representation letter must be prepared by the trustees in
respect of each amount. At the end of each financial year these amounts must be confirmed
by way of a report by the trust’s auditors. The letter and the report must be contained in
special pre-printed forms prescribed by Exchange Control. The forms are available from
authorised dealers.

Emigration

Where the emigrant’s assets, excluding household and personal effects, jewellery and motor
cars, are less than R2 million for a single person or R4 million for a family unit, an authorised
dealer has the power to allow a cash allowance, foreign capital allowance and export of
personal effects and motor vehicles without prior reference to Exchange Control.

Cash allowance

South Africans emigrating may take a cash allowance of up to R500 000 per adult (R160 000
per child under 18) - this amount is referred to as the single discretionary allowance. They
may also take household and personal effects up to an insured value of R1 million. This may
be done without reference to the Exchange Control.
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Foreign capital allowance

* Family units, including a widow/widower with dependants, up to R4 million.

* Single persons up to R2 000 000.

* Any unutilised foreign capital allowance amounts may be drawn on as future capital
transfers, provided that the total amount does not exceed the current limits.

Export of household and personal effects

The authorised dealer may permit the export of all of an emigrant’s household and personal
effects, motor vehicles, caravans, trailers, motorcycles, stamps and gold coins (but not
Kruger Rands), up to an amount of R1 million (at insured value). Excess amounts require an
application to the Exchange Control.

Emigrants and blocked assets

Blocked assets are the property of emigrants from South Africa to which exchange control
restrictions apply after the applicable emigration facilities have been granted. Blocked assets
are held under the control of an authorised dealer.

Such blocked funds may only be dealt with as follows:

* Banking sector: Any cash remaining must be held in a blocked current, savings, fixed or
short term deposit account in the books of an authorised dealer.

* Investment in listed South African securities: The securities must be lodged with the
authorised dealer and will be endorsed ‘non-resident’. Brokerage and other directly related
charges levied on securities transactions may be paid from the emigrant’s blocked funds.

*  Unit certificates issued by certain approved companies.

* Investment on the SA Futures Exchange (Safex): Margin payments due to Safex can be
released from blocked funds and margin receipts must be credited to the blocked account.

¢ Other investments - with exchange control approval.

Income from blocked assets

* Dividends declared out of normal trading profits earned after date of emigration and
interest from blocked assets earned after date of emigration, are freely transferable.

* Taxed income accruing to emigrants in the form of rentals on fixed property would
normally be remittable abroad provided that the amount involved is reasonable in relation
to the property in question. A copy of the lease agreement must accompany the exchange
control application.
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Transferable amounts

There is no limit on the following amounts of income that may be remitted.

Directors’ fees/ close corporation members’ fees:

« amount not limited;

+ directors/members must be permanently resident outside South Aftica; and

+ aresolution of the directors/members of the company/close corporation confirming
the amount of fees for each director/member must be produced to the authorised
dealer.

Pension payments, but only from registered pension funds.

Cash bonuses on insurance policies.

Monthly payments on retirement annuity policies, with Reserve Bank approval, provided

the policy has been in existence for at least five years at the time of emigration. Exchange

control may nevertheless grant permission where the policy is less than five years old.

Income from testamentary trusts.

Income from inter-vivos trusts, with Reserve Bank approval, provided the trust’s assets

are those formerly belonging to the emigrant. In other cases income may only be remitted

with Reserve Bank approval.

The difference between the purchase consideration and maturity value of quoted gilts.

Monthly annuity payments where the annuity has either been in existence for a period

of 5 years prior to the date of emigration or is funded from a pension payout from a

previous employer.

All the aforementioned income to be remitted abroad should be directed through the
authorised dealer controlling the emigrant’s blocked assets. Any other form of income must

be referred to the Exchange Control.

Release of blocked assets

Funds held in a blocked current, savings or fixed deposit account with an authorised dealer,

may only be used for:

Payment of expenditure in connection with emigration, e.g. packing and removal
expenses, against the submission of suitable documentary evidence.

Payment to SARS, against submission of the assessment, of income tax on income earned
prior to emigration.

Payment direct to the institution concerned, against suitable documentary evidence, of
tuition and boarding fees due to local schools and universities in respect of children who
have remained behind in South Africa or who return to complete their education.
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Payment of rates and taxes on non-income producing vacant land which forms part of the
emigrant’s controlled assets, against submission of the relevant account.

Payment of membership subscriptions and affiliation fees due to local clubs and medical,
engineering and technical societies, against submission of suitable documentary evidence.
Payment of premiums on long-term insurance policies (life, endowment and retirement
annuity) in respect of contracts entered into prior to the departute of the emigrant, against
submission of documentary evidence from the insurance company concerned, on the
understanding that the proceeds from such policies will be credited to the emigrant’s
blocked account.

Payment of premiums on short-term insurance policies in respect of any remaining assets
in the Republic which form part of the emigrant’s controlled assets against the submission
of documentary evidence.

Release of blocked amounts in respect of amounts payable by emigrants in respect of
option contracts.

A release of up to R100,000 per annum in respect of maintenance and alterations to fixed
property which form part of the emigrant’s controlled assets against the submission of
documentary evidence.

Maintenance payments to a local resident in terms of a court order, a copy of which must
be submitted to substantiate the request.

Payment of professional fees due to resident accountants, income tax consultants and
attorneys in respect of setvices rendered in connection with the emigrant’s remaining local
assets, against submission of the relevant accounts.

Payment may be made to a local travel agency, against documentary evidence, for the
payment of the emigrant’s fares in respect of travelling directly to South Aftica and/or
from South Africa directly to their new country of residence.

An emigrant’s blocked cash assets may be released when visiting South Africa, to meet
local subsistence expenses, at the rate of:

+ R3000 per day per adult;

+ R1 500 per day per child under 12 years of age; and

+ to a maximum of R75 000 per annum per family unit.

Any such funds not utilised are to be recredited to the blocked account.

Payment of hospital, doctors’ and dentists” fees for medical/dental attention received

by any member of the emigrant family unit in South Africa during a visit here, against
submission of the relevant accounts.

Gifts, donations and maintenance to third parties resident in South Africa - R100 000 per
annum.
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Payment of Capital Gains Tax in respect of blocked assets sold after date of emigration,
provided that the asset sold formed part of emigrants blocked assets at time of
emigration.

Release of sufficient Blocked Rand to pay the local charges of winding up the South
African estate of an emigrant, where the estate holds insufficient cash funds to pay such
expenses, against documentary evidence.

Remittance of capital abroad: A former resident can, once they have obtained the required
tax clearance certificate, remit the unutilised capital allowance of R4 million per family.
Any amounts in excess of this amount can be remitted subject to the payment of an exit
charge of 10%.
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Enterprise development incentives

Highlights

The Government has introduced a programme to support the development of successful
black owned enterprises.

Black Business Supplier Development Programme (BBSDP)

The BBSDP is an 80:20 cost-sharing grant, which offers support to black-owned enterprises
in South Africa. The scheme assists black owned companies to access business development
services that will improve core competencies, upgrade managerial capabilities and restructure
processes to become more competitive. This is achieved by funding 80% of the cost of
advisors to the qualifying black owned company to a maximum of R 100 000 per applicant.

Export incentives
Highlights
The Government has introduced various incentives to encourage exports.

Export Marketing and Investment Assistance scheme (EMIA)

The Department of Trade and Industry, through the EMIA programme, may subsidise
expenses trelating to:

* Primary export market research and foreign direct investment research
* Individual inward bound trade missions

* Exhibits at international pavilions

* Exhibits at individual exhibitions

*  Outward selling trade missions

*  Outward investment recruitment missions

* Inward buying trade missions

* Inward investment missions

The EMIA programme may also provide sector specific assistance to initiatives aimed at
growing exports.

The scheme is available to historically disadvantaged businesses, small, medium and micro-

sized exporters (SMMEs) and ‘other businesses’. The relevance of the distinction is that each
category is entitled to varying degrees of assistance.
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SMMEs must be privately owned, independently or co-operatively owned and managed and

must comply with certain quantitative criteria.

* The subsidies are payable on approved expenses only (for example, airfares, subsistence
allowances, car rentals etc.); and

* Are exempt from tax.

Other export incentives

* Credit guarantee facilities are available to local industrialists for the importation of capital
goods and services.

» Itis possible to obtain finance at reduced interest rates from the Industrial Development
Corporation for the creation of production capacity for exports.

* Itis possible to register with the Customs and Excise division of SARS to claim back the
import duty element of manufactured exported goods and/ot be exempt from import
duty on imported components to be incorporated in exported manufactured goods.

e The government subsidises interest on finance to export capital goods and capital
projects.

* Refunds of the steel levy and financial assistance in respect of certain steel exports are
available.

* Export credit guarantee scheme for pre-shipment finance. A commercial bank lends
money, guaranteed by Government, against proof of a confirmed export order. The
scheme is intended for those businesses which would have difficulty raising conventional
finance.

Industry specific incentives

Highlights

The South African Government, through the Department of Trade and Industry, provides
targeted support to selected industry sectors.

Business process outsourcing and off shoring (BPO and O)

The BPO and O investment incentive is offered to local and foreign investors establishing
projects that aim primarily to serve offshore clients by investing in facilities like call centers.
The programme comprises an investment grant ranging between R37 000 and R60 000

per seat and a training support grant towards costs of company specific training up to a
maximum of R12 000 per call center agent. The objective of the incentive is to attract BPO
and O investments that create employment and skills development opportunities.
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Duty credit scheme for the textile and clothing industry (DCCS)

The objective of the DCCS is to influence and encourage textile and clothing manufacturers
to compete internationally, independent of government subsidies. The programme allows
manufacturers to earn ‘duty credits’ on the export of certain clothing and textile products.
As a result specialisation in export products is encouraged whilst the participant’s domestic
product range can be broadened by importing additional goods duty free, using duty credits
carned in terms of the programme.

Film incentive

The South African Government has introduced a Large Budget Film and Television
Production Rebate Scheme (‘the rebate’) whereby an eligible applicant will be rebated a sum
totaling 15 per cent for foreign productions or 25 per cent for qualifying South African
Productions including official co-productions of the Qualifying South Africa Production
Expenditure (‘QSAPE’) that the applicant has spent on an eligible film production.

A finite sum has been allocated over an initial three-year period. The maximum rebate for
each project is R10 million. The objective of the rebate scheme is to provide additional
incentives for the production of both foreign and domestic large budget film and television
projects in South Africa.

Any amount received by the film owner from the Government by way of subsidy under any
scheme designed to promote the production of films is exempt from normal tax

Motor Industry Development Programme (MIDP)

The MIDP is an extensive support programme aimed at the development of a sustainable,
globally competitive automotive industry. The programme encourages local manufacturers
of light and heavy vehicles, as well as component manufacturers, to become global suppliers.
Currently support takes the form of import duty credits earned on local content contained
in exported product as well as import duty credits earned on fixed investment in local
production facilities.

Import duty credits can be applied to offset import duties on niche / low volume products,
allowing local production to focus on high volume product ranges, achieving economies of
scale and ensuring global competitiveness and long term viability. The MIDP is arguably the
most successful industry specific support programme ever launched by the South African
Government.
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Investment incentives
Highlights
Incentives exist to encourage investment in certain targeted sectors of the economy.

Critical Infrastructure Programme (CIP)

The CIP is a government programme established to assist industrialists who are engaged in
the development or upgtrading of enabling infrastructure (roads, rail links, water pipelines,
telecommunication networks, electrical transmission and distribution infrastructure, etc.)
required for their industrial operations and with a shared benefit to the general public or
other businesses. Industrial operations that may qualify for support are new projects and
expansion of existing projects. The government supports successful applicants by providing a
tax free grant to the industrialist of between 10% and 30% of total capital costs related to the
infrastructure investment incurred.

The key objectives of the programme are to:

* Support the competitiveness of South African Industry by lowering business costs and
risks.

* Provide targeted financial support for physical infrastructure that will leverage strategic
investments with positive impact on the economy.

* Stimulate upstream and downstream linkages, taking into account government priorities
such as growth and employment, BEE, Integrated Rural Development, Urban Renewal
Strategies, and Spatial Development.

Enterprise Investment Programme (EIP)

The recently announced EIP focuses on the sectors of manufacturing and tourism, and
succeeds the Small and Medium Enterprise Development Programme (SMEDP) that came
to an end in 2006. The EIP will provide grant support to new and expanded projects and
is calculated with reference to the applicant’s investment in productive assets. The grant
ceiling for investments under R5-million will be 30% (or maximum of R1,5-million), for
investments between R5-million and R30-million it will be between 30% and 15% (or a
maximum of R4,5-million), and for investments up toR200-million it will be 15% (or a
maximum of up to R30-million).

Priority sectors targeted for support include capital or transport equipment, metals

fabrication, chemicals, plastic fabrication, pharmaceuticals, furniture, automotive and
automotive components.

Fiscal Handbook Incentives 181



Developmental Electricity Pricing Programme (DEPP)

The DEPP is a government programme established and administered by the Department
of Trade and Industry in association with Eskom. The programme aims to attract industrial
investment projects to the Republic, which would in the absence of DEPP not invest in the
Republic.

The programme provides successful applicant projects with a developmental electricity tariffs

that will:

* Enable the project to achieve an internal rate of return (IRR) that will ensure the applicant
can invest in South Africa.

* Facilitate beneficiation of downstream industries in the Republic by requiring approved
applicants to apply an equivalent pricing policy and domestic supply policy.

* Contribute to economic growth and employment creation.

The approved project will receive a developmental electricity tariff at the rates recommended
by Eskom and the DTT, as approved by the National Electricity Regulator of South Africa
(‘NERSA?).

Research and development incentives

Highlights

Support programmes aimed at encouraging research and development activities undertaken
by large companies as well as Small, Medium and Micro Enterprises (SMME:s) are
provided by the Department of Trade and Industry (DTT) in association with the Industrial
Development Corporation of South Africa Limited (IDC).

Support Programme for Industrial Innovation (SPII)

The Support Programme for Industrial Innovation (SPII) is designed to promote technology
development in industries within South Africa through the provision of financial assistance
for innovation of competitive products and/or processes. The programme is administered by
the IDC on behalf the DTI.
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SPII currently offers three programme options:

The Product, Process Development (PPD) programme provides financial assistance in
the form of a taxable non-repayable grant of between 50% and 85% of qualifying costs
incurred in pre-competitive development activity associated with a specific development
project up to a maximum grant amount of R500K. The grant percentages are as 50%
for companies with nil to 25% BEE sharcholding, 75% for companies with > 25%
BEE shareholding or > 50% female or disabled individual shareholding and 85% for
companies with greater than 50% BEE shareholding.

The SPII Matching Scheme provides financial assistance in the form of a taxable non-
repayable grant of a portion of qualifying costs incurred in pre-competitive development
activity associated with a specific development project up to a maximum grant amount
R1.5 million. The grant percentage is 50% for companies with from nil to 25% BEE
shareholding, 65% for companies with greater than 25% (up to 50%) BEE shareholding
or greater than 50% shareholding by female and/or disabled individuals and 75% for
companies with greater than 50% BEE shareholding.

The SPII Partnership Scheme is based on similar rules as the Matching Scheme but the
minimum contribution is greater than R1.5 million and is repayable in the form of a
levy based on a percentage of sales of the successfully developed products over a fixed
number of years. The levy percentage and repayment period is set at the time of the
award.
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